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17.90.010 — Chapter purpose.

This chapter contains provisions to implement state housing laws and facilitate housing
production in Benicia consistent with the city’s general plan.

17.90.020 — Accessory dwelling units and junior accessory dwelling units.

A. Purpose. This section is intended to achieve the goals of the city’s housing element
and of the California Government Code by permitting accessory dwelling units
(ADUs) and junior accessory dwelling units (JADUs), thereby increasing housing
opportunities for the community through use of existing housing resources and
infrastructure.

B. Where Allowed.
1. An ADU is permitted:

a. Inany district where single-family or multifamily dwellings are a permitted
use: and

b. On any lot with an existing or proposed single-family or multifamily dwelling.
2. A JADU is permitted:

a. In any district where single-family dwellings are a permitted use; and

b. On a lot with an existing or proposed single-family dwelling.

C. Permitting Process.
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1. When Consistent with Standards.

a.

An ADU or JADU that complies with applicable standards in this section
shall be approved ministerially upon issuance of a building permit. No other
permit, discretionary review, or public hearing is required.

The city shall determine whether an application to create an ADU or JADU
is complete and provide written notice of this determination to the applicant
not later than 15 working days after receiving the application.

If the city determines an application is incomplete, the city shall provide the
applicant with a list of incomplete items and a description of how the
application can be made complete. The list and description shall be
provided with the written notice required by subsection (b) above.

After receiving a notice that the application was incomplete, an applicant
may submit to the city additional application materials to cure and address
the items that are deemed to be incomplete by the city.

In the review of additional application materials submitted pursuant to
paragraph (d) above, the city shall not require the application to include an
item that was not included in the list required by subsection (b) above.

If an applicant submits additional application materials pursuant to
paragraph (d) above, the city shall determine whether the additional
materials remedied all incomplete items listed in the determination issued
pursuant to subsection (b) above. The city shall provide written notice of
this determination to the applicant not later than 15 working days after
receiving the additional materials.

If the city does not make a timely determination as required by this
subsection, the application shall be deemed to be complete.

If an existing single-family or multifamily dwelling exists on the lot upon
which an ADU or JADU is proposed, the city shall approve or deny the
application to create the ADU or JADU within 60 days from the date the city
receives a completed application. If the applicant requests a delay in
writing, the 60-day time period shall be tolled for the period of the delay.

If the city denies the application for an ADU or JADU, the city shall provide
written comments to the applicant that list the items that are defective or
deficient and describe how the application can be remedied by the
applicant. Written comments shall be provided to the applicant not later
than 15 working days after the city denies the application.

If the city determines an application is incomplete under subsection (b)
above or denies the application under subsection (i) above, the applicant
may appeal the decision to the planning commission. The applicant may
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appeal the planning commission decision to the city council. The city shall
make a final decision on the appeal not later than 60 working days after
receiving the applicant’s written appeal.

2. When Deviating from Standards.

a.

A proposed ADU that deviates from the standards in subsection (J) of this
section, Objective Design Standards, shall be reviewed and may be
approved or denied subject to the design review procedures in Chapter
17.108 BMC, Design Review.

A proposed ADU that deviates from standards in subsection (1) of this
section, Development Standards, or any other applicable physical standard
of this section, shall be reviewed and may be approved or denied subject to
the variance procedures in Chapter 17.104 BMC, Use Permits and
Variances.

3. When Dependent on Separate Construction.

a.

When a proposed attached or detached ADU is dependent on the
construction of a new building or new portion of a building that is not a part
of the ADU (“separate construction”), the city shall either:

(1) Accept and begin processing the ADU application only after acting on
an application for the proposed separate construction; or

(2) Upon written request from the applicant, review and act on the ADU
together with the separate construction as part of a single application.
In this case, the ADU is subject to the same review procedures and
requirements as the separate construction, which may include design
review.

New construction of a carriage unit shall not be considered dependent on
separate construction if the footprint of the structure is the minimum size
necessary to accommodate a garage up to 500 square feet and an interior
stairwell provides direct access to the ADU in compliance with the
requirements of the California Building Code.

4. Unpermitted ADUs and JADUs. The following provisions apply to a building
permit application for a previously unpermitted ADU or JADU that was
constructed before January 1, 2020.

a.

b.

The city shall not deny a building permit due to the ADU or JADU's violation
of building standards or its noncompliance with this section unless the
building official or their desighee deems the ADU or JADU substandard
pursuant to Section 11720.3 of the Health and Safety Code.

The city shall provide the applicant a checklist of the conditions specified in
Section 17920.3 of the Health and Safety Code that would deem the ADU
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or JADU substandard.

c. Prior to submission of a building permit application, the city shall inform the
homeowner that they may obtain a confidential third-party code inspection
from a licensed contractor to determine the ADU or JADU'’s existing
condition or potential scope of building improvements before submitting a
permit application.

d. A homeowner applying for a building permit is not required to pay impact
fees or connection or capacity charges except when utility infrastructure is
required to comply with Section 17920.3 of the Health and Safety Code.

e. Upon receiving a building permit application, the building inspector may
inspect the unit for compliance with health and safety standards and
provide recommendations to comply with the standards necessary to obtain
a building permit. If the building inspector finds nhoncompliance with health
and safety standards, the city shall not penalize the applicant and shall
approve necessary permits to correct noncompliance with health and safety
standards.

D. Junior Accessory Dwelling Units.

1.

Number. No more than one JADU is allowed per residential lot within an
existing or proposed single-family dwelling.

Separate Entrance. The JADU shall have a separate entrance from the
primary dwelling unit.
Sanitation Facilities.

a. A JADU may include sanitation facilities or may share sanitation facilities
with the existing structure.

b. A JADU that shares sanitation facilities with the existing structure shall
include an interior entry to the main living area of the existing structure.

Kitchen. A JADU must include, at a minimum:
a. A cooking facility with appliances; and

b. At least three linear feet of food preparation counter space and three linear
feet of cabinet space.

Owner-occupancy. If the JADU has shared sanitation facilities with the existing
structure, one of the dwelling units on the site (either the primary unit or the
JADU) shall be owner-occupied. Owner occupancy shall not be required if the
JADU does not share sanitation facilities with the existing structure, or if the
owner of the JADU is another governmental agency, land trust, or housing
organization.

Term of Rental. A rented JADU shall not be leased for any period less than 30
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days.

7. Deed Restriction. The JADU owner must record a deed restriction which shall
run with the land and shall include both of the following:

a. A prohibition on the sale of the JADU separate from the sale of the single-
family residence, including a statement that the deed restriction may be
enforced against future purchasers.

b. A restriction on the size and attributes of the JADU that conforms with this
section and Government Code Section 66333.

E. Maximum Number Per Lot. Not more than one ADU is allowed per lot except as
allowed by subsection (G), Units subject to limited standards, of this section.

F. Accessory Use. An ADU that conforms to this section:
1. Is considered an accessory use or accessory structure;

2. Is not considered to exceed the allowable density for the lot upon which it is
located; and

3. Is considered a residential use consistent with the general plan and zoning
designation for the lot.

G. Units Subject to Limited Standards. The city shall ministerially approve an
application for a building permit within a residential or mixed-use district to create
the following types of ADUs and JADUs, which may be combined as allowed by the
site and lot conditions. For each type of ADU, the city shall require compliance only
with the development standards in this subsection. Standards in subsections (1),
Development Standards, and (J), Objective Design Standards, of this section do not
apply to these types of ADUs.

1. Internal ADUs. One ADU and one JADU per lot with a proposed or existing
single-family dwelling if all of the following apply:

a. The ADU or JADU is within the proposed space of a single-family dwelling
or existing space of a single-family dwelling or accessory structure and may
include an expansion of not more than 150 square feet beyond the same
physical dimensions as the existing accessory structure. An expansion
beyond the physical dimensions of the existing accessory structure shall be
limited to accommodating ingress and egress.

b. The space has exterior access from the proposed or existing single-family
dwelling.

c. The side and rear setbacks are sufficient for fire and safety.

d. The JADU complies with the requirements of California Government Code
Section 66333 et seq.
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2. Detached ADUs. One detached, new construction, ADU for a lot with a
proposed or existing single-family dwelling. The ADU must comply with the
following:

a. Maximum Floor Area: 800 square feet of livable space.
b. Maximum Height.

(1) Sixteen feet for a detached ADU on a lot with an existing or proposed
single family unit.

(2) Eighteen feet for a detached ADU on a lot with an existing or proposed
single family or multifamily dwelling unit that is within one-half of one
mile walking distance of a major transit stop or a high-quality transit
corridor, as those terms are defined in Section 21155 of the Public
Resources Code. An additional two feet in height is allowed to
accommodate a roof pitch on the ADU that is aligned with the roof pitch
of the primary dwelling unit.

c. Minimum Rear and Side Setbacks: four feet.

3. Nonlivable Multifamily Space. Multiple ADUs within the portions of existing
multifamily dwelling structures that are not used as livable space, including, but
not limited to, storage rooms, boiler rooms, passageways, attics, basements, or
garages, subject to the following:

a. Atleast one ADU is allowed within an existing multifamily dwelling up to
maximum of 25 percent of the existing multifamily dwelling units; and

b. Each ADU shall comply with building code standards for dwellings.

4. Detached ADUs on Multifamily Lots. ADUs that are located on a lot that has an
existing or proposed multifamily dwelling, but are detached from that multifamily
dwelling, are subject to the following:

a. Maximum Number.

(1) On a lot with an existing multifamily dwelling, not more than eight
detached ADUs. However, the number of ADUs allowable pursuant to
this clause shall not exceed the number of existing units on the lot.

(2) On a lot with a proposed multifamily dwelling, not more than two
detached ADUs.

b. Maximum Height.

(1) A height of 16 feet for a detached ADU on a lot with an existing or
proposed multifamily dwelling unit.

(2) A height of 18 feet on a lot within one-half of one mile walking distance
of a major transit stop or a high-quality transit corridor, as those terms
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are defined in Section 21155 of the Public Resources Code. An
additional two feet in height shall be allowed to accommodate a roof
pitch on the ADU that is aligned with the roof pitch of the primary
dwelling unit.

(3) A height of 18 feet for a detached ADU on a lot with an existing or
proposed multifamily, multistory dwelling.

c. Setbacks.
(1) Minimum rear and side setbacks: four feet.

(2) If the existing multifamily dwelling has a rear or side setback of less
than four feet, the city shall not require any modification of the existing
multifamily dwelling as a condition of approving the application to
construct an ADU that satisfies the requirements of this subsection.

H. General Standards. An ADU shall comply with the following general standards:
1. Rental and Sale.

a. An ADU may be rented but shall not be sold or otherwise conveyed
separately from the primary dwelling unless the provisions in California
Government Code Section 66341.26(a) are met.

b. The rented unit shall not be leased for any period less than 30 days.

2. Primary and Accessory Designations. An existing primary dwelling unit may be
designated as an ADU if

a. The existing primary dwelling unit complies with the standards in this
section: and

b. The new primary dwelling unit is built in compliance with applicable
standards and requirements of this title that apply to primary dwellings.

3. Nonconforming Conditions. The city shall not require, as a condition for
approval of a permit application for an ADU or JADU, the correction of
nonconforming zoning conditions or unpermitted structures that do not present
a threat to public health and safety, as determined by the building official, and
are not affected by the construction of the ADU or JADU.

|. Development Standards. Except as provided in subsection {G), Units subject to
limited standards, of this section, an ADU shall comply with the following
development standards:

1. Floor Area. The floor area of an ADU shall not exceed the maximums shown in
Table 17.90-1.
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Table 17.90-1: Maximum Floor Area

ADU Type Maximum ADU Floor Area
Attached
One bedroom or less |50 percent of the existing primary dwelling or 850 sq. ft. of
interior livable space, whichever is greater
More than one 50 percent of the existing primary dwelling or 1,000 sq. ft. .
bedroom of interior livable space, whichever is greater
Detached 1,200 sq. ft.
Internal 50 percent of the existing primary dwelling
Junior 500 sq. ft.
2. Bulk Standards.

a. An ADU shall conform to the applicable floor area ratio and site landscaping
standards of the district in which it is located, except when otherwise
allowed by subsection (1)(3), Guaranteed Allowance, of this section.

b. An ADU is exempt from maximum lot coverage standards.

Guaranteed Allowance. Maximum floor area, floor area ratio, minimum site
area, minimum site area per unit, open space, and front yard standards shall
not prohibit an ADU with at least an 800 square feet of interior livable space
and four-foot side and rear yard setbacks, provided the ADU complies with all
other applicable standards.

Property Line Setbacks.

a. All ADUs. Except as otherwise provided in this section, an ADU shall be set
back from property lines as required by Table 17.90-2.

b. Detached ADUs. Except as otherwise provided in this section, a detached
ADU shall not occupy a required court or front yard, nor project beyond the
front building line of the principal structure on the site. In an H overlay
district (Chapter 17.54), the detached ADU shall not project beyond the
street-facing building wall.
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Table 17.90-2: Minimum Property Line Setbacks

ADU Type
Property Line
Attached | Detached Internal Junior
Front Same as primary dwelling
Side S ]ft. 41t Malie feqtired
Rear 4 ft. 4 ft.
Note:

[1] For detached ADUs, see also BMC 17.70.060(1)(4)(b) (Detached ADUs). For
detached accessory structures in an H overlay district, see also BMC
17.70.060(J)(6).

5. Building Separation. A minimum five-foot distance shall be maintained between
a detached ADU and the primary building on the site. A detached accessory
structure shall be set back from other structures on the site as required by the
building code.

6. Converting and Replacing Existing Structures.

a. Aninternal ADU may be constructed regardless of whether it conforms to
the current zoning requirement for building separation or setbacks.

b. Ifan internal ADU is proposed to be constructed within an existing
accessory structure, the city shall ministerially permit an expansion of the
existing accessory structure by up to 150 square feet for the purpose of
accommodating ingress and egress.

c. If an existing structure is demolished and replaced with an ADU, an ADU
may be constructed in the same location and to the same dimensions as
the demolished structure.

7. Height.

a. H Overlay Districts. The height of an ADU in an H overlay district shall not
exceed the maximums shown in Table 17.90-3.

Table 17.90-3: Maximum Height in H Overlay Districts

ADU Type Maximum ADU Height [1]
Attached Same as required for primary dwelling
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ADU Type Maximum ADU Height [1]
Detached
Exterior building wall [2] 14 ft.
Roof peak (based on roof pitch)
Below 4:12 16 ft. [3]
4:12 to less than 6:12 18 ft. [3]
6:12 or greater 20 ft.

Internal Not applicable

Junior Not applicable

Notes:

[1] For detached accessory structures in an H overlay district, see also BMC
17.70.060(J)(6).

[2] Measured to the top plate.

[3] A height of 18 feet is permitted on a lot within one-half of one mile walking distance
of a major transit stop or a high-quality transit corridor, as those terms are defined in
Section 21155 of the Public Resources Code, and on a lot with an existing or
proposed multifamily, multistory dwelling. An additional two feet in height is permitted
to accommodate a roof pitch on the ADU that is aligned with the roof pitch of the
primary dwelling unit. In no case shall the height of a detached ADU in the H overlay
district exceed 20 feet.

b. Outside H Overlay Districts. The roof peak of a detached ADU outside of an
H overlay district shall not exceed the maximums shown in Table 17.90-4.
The maximum allowed height for attached ADUs is the same as required for
the primary dwelling. Height standards do not apply to internal and junior
ADUs.

Table 17.90-4: Detached ADU Maximum Height Outside H Overlay Districts

. Exterior Building Wall Distance from
Maximum Roof Peak Rear or Side Property Line
Height Based on Roof
Pitch 4ft toless |[5ft.toless |7 ft. or more
than 5 ft. than 7 ft.
Below 4:12 16 ft. [1] 18 ft. [1] 20 ft.
4:12 to less than 6:12 18 ft. [1] 20 ft. 22 ft.
6:12 or greater 20 ft. 22 ft. 24 ft.

Note:

[1] A height of 18 feet is permitted on a lot within one-half of one mile walking
distance of a major transit stop or a high-quality transit corridor, as those terms
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8.

are defined in Section 21155 of the Public Resources Code, and on a lot with
an existing or proposed multifamily, multistory dwelling. An additional two feet in
height is permitted to accommodate a roof pitch on the ADU that is aligned with
the roof pitch of the primary dwelling unit.

Foundation. An ADU shall be constructed on a permanent foundation.

J. Objective Design Standards. Except as provided in subsection (G), Units Subject to
Limited Standards, of this section, an ADU shall comply with the following design
standards:

1.

Second Story Decks and Balconies. Second story decks and balconies shall be
set back a minimum of 10 feet from a side or rear property line adjoining a lot
occupied by a single-family or two-family dwelling, except in cases where this
standard would prohibit an ADU with at least 800 square feet of floor area and
four-foot side and rear yard setbacks.

Outdoor Stairs. Outdoor stairs providing access to a second story ADU shall
adjoin an exterior wall that faces the interior of the lot, rather than an exterior
wall nearest a side or rear property line, except in cases where this standard
would prohibit an ADU with at least 800 square feet of floor area and four-foot
side and rear yard setbacks.

Dormers. The side wall of a dormer shall be set back a minimum of two feet
from the parallel side wall below. The cumulative width of a dormer or dormers
on any side of an ADU shall not occupy more than 66 percent of the building
face below.

Gables. If a gable roof or turned gable roof is present, the gable ridge shall be
oriented in a direction parallel to the side property line in order to minimize
shadow effects on the adjoining lot.

Roof Pitch. The roof pitch for an ADU shall be 4:12 or greater. However, if the
primary residence has a roof pitch shallower than 4:12, a similar pitch may be
employed on the accessory dwelling.

H Overlay District Standards. In an H overlay district, an ADU shall conform to
the following additional requirements:

a. Exceptas provided in subsection (1)(6) or (H)(3) of this section, a detached
ADU shall be set back from the street-facing facade and/or front property
line such that the entirety of the ADU is behind the rear wall of the principal
structure on the lot.

b. The elevation of the highest point of a detached accessory dwelling shall
not exceed the elevation of the highest point of the primary dwelling, except
that in all cases a detached ADU at least 16 feet in height, or as permitted
by Government Code Section 66321(b)(4), is allowed.
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c. An attached ADU shall not result in a rooftop addition or any alteration to
the existing roofline of a designated resource.

d. An ADU shall not result in any increase in building height for a designated
resource, except that in all cases an attached ADU at least 16 feet in
height, or as permitted by Government Code Section 66321(b)(4), is
allowed.

e. An ADU shall not result in any exterior alteration to the street-facing facade
nor the existing wall or facade of a designated resource where such wall or
facade is parallel to a public street.

f. A building addition to a designated resource to accommodate an attached
ADU shall be inset or separated by a connector that is offset at least 18
inches from the parallel side or rear building wall to distinguish it from the
primary dwelling. Such building addition shall not extend beyond the side
wall of the primary dwelling.

g. Foran attached ADU, the exterior building and trim materials shall be wood
or smooth fiber cement siding or shingles. However, if Portland cement
plaster (stucco) is the predominant finish for the primary residence, then
stucco may also be applied to the accessory dwelling. Synthetic stucco
(e.g., EIFS or DryVit) and faux wood grains are prohibited.

h. For a detached ADU, the following exterior building materials are prohibited:
pressed board, vinyl, synthetic stucco and any composite or fiber cement
material with a faux wood grain.

i. The exterior walls of an ADU shall utilize the same base and trim colors as
the primary residence.

j.  The roof shall utilize the same material and color as the primary residence
and shall match the primary residence in overall appearance.

k. Windows shall be taller than they are wide or shall match the proportions of
the primary dwelling's windows. Windows in bathrooms, basements and
crawl spaces, kitchens and laundry rooms may be horizontally oriented.

I.  Window pane divisions shall be true or simulated divided lites (i.e.,
individual panes set within muntins or muntins applied to both the interior
and exterior of the glass).

m. Window frames shall be painted or factory-finished. No metallic finishes
such as silver or bronze anodized aluminum are permitted.

n. For designated resources, vinyl windows are not permitted on an attached
ADU.

K. Parking.
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No additional off-street parking stalls are required for an ADU or JADU.

When a garage, carport, covered parking structure, or uncovered parking space
is demolished in conjunction with the construction of an ADU or converted to an
ADU, replacement parking stalls are not required for the demolished parking
structure.

If a detached garage is demolished and replaced with an ADU, the demolition
permit for the detached garage shall be reviewed with the application for the
ADU and issued at the same time.

17.90.030 — Affordable housing density bonus.

A.

Purpose.

1.

In accordance with California Government Code Section 65915 et seq., this
section BMC 17.70.270 specifies how compliance with state density bonus law
will be implemented.

Specifically, the purpose of this section is to provide density bonuses,
incentives, concessions, and waivers of development standards for the
production of housing for very low-, low-, and moderate-income households,
senior households, provision of daycare facilities, student housing, and
donations of land, and for other housing types as provided by state law.

In enacting this section, it is also the intent of the city to implement the goals,
objectives, and policies of the city's general plan.

Definitions. The definitions found in “state density bonus law,” Government Code
Sections 65915 through 65918 or successor provisions, shall apply to the terms
contained in this section. “Incentives” include “concessions” as defined in state
density bonus law.

Application Requirements.

1.

An applicant for a “housing development” as defined in state density bonus law
shall be eligible for a density bonus and other regulatory benefits that are
provided by state density bonus law when the applicant seeks and agrees to
provide housing as specified in Government Code Sections 63915(b), (¢), (f),
(9), (h) and (v), or in Section 65195.5, or successor provisions. The density
bonus calculations shall be made in accordance with state density bonus law.

The granting of a density bonus, incentive, or concession, pursuant to this
section, shall not be interpreted, in and of itself, to require a general plan
amendment, development code amendment, zone change, other discretionary
approval, or the waiver of a city ordinance or provisions of a city ordinance
unrelated to development standards.

3. Allrequests for density bonuses, incentives, parking reductions, and waivers for
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